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Pleas from Recent Opinions Of Interest To | ATTACHMENT — Priority of — Jurisdiction and Proc edure . 
es L Estate of Deceased Debtor. J 

ical $UMPSIT—Claim fer Goods awyers EXECUTORS AND ADMINIS- By JOHN W. BEVERIDCE 

11 porad frongfully Taken. ———— | TRATORS—Assets—Priority of ome sniteeskieeisiae 

“ay bo bh ARANTY—Goods Wrongfuny ASSEMBLY 2. Requires all in- Attaching Creditor. The structure of the federal, in one Supreme Court, and in 

y eiuieaiel aken. struments to be recorded and Atlantic County Orphans’ Court. | judicial system is clearly revealed Such inferior Courts as _ the 

: Jersey Court of Errors and filed with County Clerk, Register In the matter of the Estate of by a reading of the Constitution Congress may from time to 


n! is 


Amends p@iict National Bank of South 


‘signing or 


i 


or Surrogate to contain typed or 
printed names of all persons 
witnessing documents. 
ASSEMBLY 60. Prescribes 
maximum recovery of 5% to in- 
former under Gaming Acts. 
ASSEMBLY 62. Restricts pa- 


for |roles of 2nd, 3rd and 4th offend- 


ers, unless prisoners have served 
respectively at least one-half 


|three-fourths and maximum sen- 


|tense for offenses. Not to 


rovides ¢ mboy v. Perth Amboy Iron 
of buria| Metal Co. 

s the un@}rpry 31, 1936. 

lot pai Appeal from Chancery. Re- 
‘mends pa@iinard J. Emmerglick, 

ges the bpellant 

pasty rtin P. O'Connor, for resporid- | 
ijured m a. 

ction t ner J, 

The defendant metal company 
mente en doing business with 
8, para ste Electric, The latter ad- 
, aie 1 ed the metal company that it 
ay fils buld make no further deliveries 
» fo scrap metal to the metals 

; mrony umless satisfactory se- 
rity were provided. An agree- 
ent was entered into whereby 

= ne Brown borrowed $10,000 


> qgpom the complainant bank and 
O kK was deposited by her in an 
- t marked “P. A. Iron & 
Sold etal Co., Inc. for a/c of West- 
d n Electric Company under 
DMAN credit agreement.” The 


nk then notified Western Elec- 


. ic that this sum had been 
rs and eposited by the metal company 
s security for monies due for 
ACE ferials furnished and to be 
ITY rnished -by the Western to the 
epositor from time to _ time, 
either under written contract or. 
therwise.”’ The bank undertook 
0 pay any sums due and unpaid 


om the metal company to West- 
m upon demand for payment by 
e latter accompanied by a copy 


ys’ 











u, Ine. aie 
ae bf the contract or shipping docu- 
‘w Yorment and the unpaid invoices. 
ears The bank also informed Western 
5 ectric that if the fund should | 
ive worlle depleted py payments made to 
‘rine omm™vestern Electric the depositor 
diately hould replenish the same im- 
mediately, and undertook to in- 
s orm Western Electric of the 
positor’s failure “to replenish 
os ye nd within three days of 
Buch depletion.” This was 2ssent- 
to by the metal company and 
by Anne Brown. But the assent 
ff Brown was not communicated 
¥ + 
to the Western Electric, but was 
apparently a mere pre’, u-lonary 
i (Continued on Page 3, Col. 2) 
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Sonesed Levisiation 
Mited States Supreme 





Court 


> 


inter- 
fere with powers of Court of 
Pardons. 

ASSEMBLY 63. Prescribes 
maximum recovery of $100 to 
informer under Gaming Acts. 

ASSEMBLY 76. Creates office 
of Public Defender in each coun- 
ty to defend impecunious persons. 

ASSEMBLY 89. Allows muni- 
cipal referenda on Sunday amuse- 
ments. 


SENATE 36. Provides reciprocal] 


law with other states as to close 
pursuit of criminals. 

SENATE 38. Uniform Act to 
secure attendance of witnesses 
from without state in criminal 
prosecutions pnd grand jury 
prosecutions, and for reciprocal 
action to secure attendance of 
witnesses in other states, (Similar 
to P. L. 1934, Chapter 267, but 
extends to grand jury investi- 
gations and no limitation as to 
distance. ) 

SENATE 40. Provides uniform 


(Continued on Page 6, Col. 


United States 


4) 





Lillie B. Senseman, Deceased. 
January 29, 1935, 

Warke, J. 

On August llth, 1934, one 
Beatrice Hickey caused to be 
issued a writ of attachment, 
against Lillie B, Senseman, who 
was then alive. The writ was 


returned, executed by the Sheriff 
of September 5th, 1934. On Octo- 
ber 11th, 1934, Lillie B. Senseman 
the defendant died. 

On June 13th, 1935, her estate 
was presumed to be insolvent by 
an Order of the Orphans’ Court, 
and proceedings were had to re- 
|duce the assets of the estate to 
cash for the purpose of paying 
the creditors, On August - 30th, 
1935, a judgment was entered in 
[the attachment suit in favor of 
the plaintiff, Hickey. She now de- 
|mands that the executors pay 
this judgment to her in full, 
claiming to be a preferred cre- 
;ditor, The contention is that the 


jissuance of the 
1 
! 


ment on August 1ith, 1934, dur- 





ing the lifetime of the decedent 
makes the plaintiff a preferred 
creditor. 


| 
To the extent of the property 


covered by the writ of attach- 
ment this is true. Section 8 of 
the Attachment Act reads 


writ of attach-, 


“The | 


writ, from the time of its issue, | 
if issued from the Supreme Court, | 


becomes and remains a lien on 


\the real estate of the defendant | 


throughout the state, and he can- 
not thereafter assign, transfer or 
|convey the same or any interest 
therein.” This is no eguivocation 


Supreme Court: here. An attachment debtor whose | 


TENNESSEE VALLEY AUTHOR- 
ITY—Sale of Surplus Power— 
Validity of 
The Tennessee Valley 

ity. a Federal Agency entered into 

a contract with Alabama 

Power Company providing for the 

purchase the Authority of 

certain power equipment and real 
estate from the company, for an 
interchange of hydro-electric en- 
ergy and the sale of surplus pow- 
er by the Authority to the com- 
pany, and for mutual restrictions 
as to the areas to be served in 
the sale of power. It also pro- 
vided for cooperation between the 

Alabama Power Company and the 

Electric Home and Farm Author- 

ity, Inc., a subsidiary of the Tenn- 

essee Valley Authority to promote 
the sale electric appliances. 

The transmission lines to be 

quired by the Authority extend 

a territory w 

fifty i 

Muscle 


real property to 


Author- 
the 


by 


of 


ac- 


I a radius 
from Wilson 
Shoals plant 





to 


at 





about 
Dam, at the 
The be 
acent t area 


9c =Wh 


Joe 





f preferred 
stock in the power company, 
corporation to take 
the contract. 
ana plaintiffs 
the 


unconsti- 


requested the 
action to invali 
The board refused, 


broungh 


Int 
sau 2Le 


this suit, contending 


contract constituted an 





(Continued on Page 8, Col. i 


land has been attached simply 
cannot, in view of this law divest 
himself of such land, It could 
;not be done by devise, because a 
is a form of transfer. and 
are prohibited bv 
The does not 
death of the decedent 
that the 
eculd in 


devise 
all transfers 
this section. law 
nermit the 
to aplish 
decedent ‘iimseif 
his lifetime, namely: 
lands from the lien of the writ. 
Section 8 continues ‘The lien 
until the debts of the 
and the applying credit- 
satisfied, or the attach- 
discharged, or judgment 
agai the plaintiff and 
creditors."’ In the pres- 
case certainly the debts of 
plaintiff have not been satis- 
Judgment has been entered 
instead of against the 
and the attachment has 
by death or 


which 
not 


accc 
do 


to free his 


continues 
plaintiff 

ors are 

ment 
is given 
applying 
ent 

the 
fied. 
favor 
plaintiff 


is 


nst 


in 


not been discharged 


otherwise. So that undoubtedly a 
lien is still upon the lands 
Section 8 further prov des All 
c € Vv 4” 1 = ry + 
pending tl attachment re 
a" ¢ ¢ ati is 
, , ua 
The judgn t ti 
the defendants lands acquire 
either before or after tne entry 
A nsfer of real est r 
the deat of the 
by law or by devise 
or conveyance, and 
tenor of this section 
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of the United States and a few 
of the leading judicial opinions. 

The Constitution states that the 
federal courts shall have 
diction over certain cases. 


“The judicial power shall ex- 
tend to all cases in law and 
equity, arising under this Con- 
stitution, the laws of the United 
States, and Treaties made, or 
which shall be made under 
their authority;—to all cases 
affecting ambassadors, other 
public ministers and consuls;— 
to all cases of admiralty and 
maritime jurisdiction;—to con- 
troversies to which the United 
States shall be a party;—to 
controversies between two or 
more states;—between a state 
and citizens of another state; 
between citizens of different 
states;—between citizens of the 
same state claiming lands under 
grants of different states, and 
between a state, or the citizens 
thereof, and foreign states, 
citizens or subjects’. 1 
The Supreme Court is_ estab- 

lished by the Constitution and the 


cases in which it has original 
jurisdiction are fixed by _ the 
Constitution. 

“The judicial power of the 


United States shall be vested 


1 Article III, section 2. 


Case Comment 


By Alfred C. Clapp 











Liability of Licensees and Tres- 
passers on Land for Personal 
Injury to Others. 

To the axiom that reasonable 
care must be used by everyone 
to prevent bodily harm to every 

seversl ex- 
them to 
as the ‘ck 
the 
1ecessary 
obligation 

Civil 


other, there are 


ceptions. Some of exist 


the shame of the law, 
obligation upon 
Samaritan to act when 
to prevent harm-—an 
imposed by _ several Law 
Codes. More shameless the 
immunity accorded a possessor of 
land, from liability to licensees 
and tresr>ssers, except ilful 
acts. Such immunity is granted 
the possessor because it is 
‘necessary in order to secure to 
him the beneficial use of his 
land. Guinn v. Del. & Atl. Tele- 
phone Co., 72 N. J. L. 276, 62 
A. 412 (E. & A.), Barnett v. 
Atlantic City Elec. Co., 87 N. J. 
L. 29. 93 A. 108 1915) 
cf. France Lehi Valley R 
R. Co., 96 N. J. L 114 A. 242 
1921) affirmed 97 N. 
M7 A. 3S. (z% 


9. — 
1922) If su 


of good 


is 


for w 


(S. 
gh 


25, 


ot 


— 


he bene- 
icial user is ¢ mall concern 
hury-n flesh 
and lives. Surely if a possessor 
ly should 
try of licensees 
the land, he 
linary humane 
Such 


land reasongt have 
anticipated the en 
and tresp< 
should act as 


of ordinary 


assers on 
an or 
man prudence. 
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“hh : 


juris- | 


| the United States; 


time ordain and establish 
In all cases affecting ambasa- 
dors, other public ministers, and 
consuls, and those in which a 
State shall be a party, the 
Supreme Court shall have orig- 
inal jurisdiction.” 2 


Congress may give other federal 
courts jurisdiction over these 
same kinds of cases But the 
original jurisdiction of the Su- 
preme Court cannot be added to 
by Congress.4 In all cases in 
which the Supreme Court is given 
jurisdiction by the Constitution, 
it has authority to exercise it 
without any further act of Con- 
gress to regulate its process and 
practice or confer jurisdiction.6 
Although the appellate powers of 
the Supreme Court are given it 
by the Constitution, they may 
be limited and regulated by acts 
of Congress.6 Excepting only the 
original jurisdiction of the Su- 
preme Court, no federal court 
has jurisdiction of any case un- 


‘less it has been given by an act 


of Congress.7 The 
constitute tribunals inferior to 
the Supreme Court” is granted 
by Article 7, section 8.8 

The fact that a state is a 
party to a suit does not alone 
give the Supreme Court original 
jurisdiction.» The Supreme Court 
has original jurisdiction over 
cases to which a state is a party; 
first, when it arises under the 
Constitution, treaties or laws of 
second, when 
it affects an ambossador, other 
public minister or consul; third, 


power “to 


‘when the United States is a par- 


ty; fourth, when it is between 


|two or more states; fifth, when 
|it is between a state and a citi- 


zen of another state; sixth, when 
it is between a state and foreign 
state, citizen or subjects. 

The Court has exclusive juris- 
diction over all suits or proceed- 
ings against ambassadors or other 
public ministers, or their domes- 
tics or domestic servants that 
can be brought consistently with 
the principles of international 
law.10 

The original jurisdicion of the 
Supreme Court of all suits 
brought by ambassadors or other 


public ministers, or in which a 
consul or vice-consul is a party 
is not exclusive; nor does it have 


exclusive original jurisdiction of 
controversies between states and 
aliens.11 
Jurisdiction of the Court 
of Claims, 
The Court of Claims has juris- 
diction over all claims, except for 


pensions, founded upon the Con- 
ms 1 and 2. This 
1 in connection with 
the section. 


Dallas 297 (1793) 

! Ma $ M on, 1 Cranch 137 
( enttt Kentucky v. Dennle 

"a Mon nS. 10 U.S. 807 

4 of North America, 

ot te Bakelite Corpoe 
: 5. H cock, 185 U. S&S 





98 US 
11 Idem. 
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Federal Serisdiction and Procedure 


is governed 

















right to sue in the federal court 
by the right of the 
original payee and the immediate 


—oemnee 
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Congress on account of any act something that the statutd 
done by virtue or color of his'not allow.41 But the fact 
office, may be removed by the | the court places its final de 











i eral 
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any law of Congress, upon any ages, the amount in mntroversy If there is a Federal question, who is a_ civil officer of the! the court.42 in hea 
regulation of an executive depart- that claimed plaintiff there is of course, no need to in- United States and a non-resident Section 266 does not xe appl 
ment, upon any contract, express n im voke Jurisdiction or he ground of the state where suit is brought the right of a single g@pcutory and 
or implhed, wi the Government ers The existe Fede of diversity of citize up and ir removed by the _ de- judge to grant a te on He 
of the United State x for dam- al question mus j Such cases ar assignment of order pending the hearing alone to 
ages, liquidat or unliquidated, bill of complaint or petiti the cause of action is of no juris- under the Federal the interlocutory injunctig pperiss - 
in cases not soundir in tor Cases arising ur ie ) ctional importance Employer's Liability Act is re- his authority to act is lim#—risdiction, a 
respect of which aims the the Unit r I yther s s of Se movable although such cases this, and upon making sygm™to be passe 
party would he enti i to redress bi ases ! f 4 ym 24 te t a Kinds of may brought in the district order it is his duty tls Notice 
against the Unite ites eit! freque M S i ses, the e common of t court in the first instance for tempe 
in a court ! ‘ ) those g owing imira Jurisdiction of the Three (Continued on Page 3, & must be §} 
miralty if t I i i é which prot imina I é reve Judge Courts unless 1t 
suable Ci W pairing ‘ e fron rts t age, | Section 266 of the Judicial Code : - M ee a Mo ; specific ; f 
not included ) t p ) ig and tu of the United States3! provides, nm of F 2d t or by 

The district yurts { CO ree nationa anks, in brief. that an application for —— immediate 
ent jurisdiction of s ial ain t a rt an interlocutory injunction re- will result 
limited to those in whi th tr ( Straining the enforcement of a e notice cal 
amount involved is s than te eq State statute or an order of interest Exempt From All P ring had. 
thousand dollars.! 2 ( State administration board a , Federal Income Taxes y pro eedalr 

Jurisdiction of the District ‘ ‘ sty commission upon the ground of Tax Exempt in New Jers urts su 
Courts the inconstitutionality of the n or a 

The district cour re give Al s \ statute must heard and ter- ning order 
exclusive origina Lic A per j g und t mined by a court of thr $155,000 io not 4a 
the following cases t | , < , ie e A direc ippeal t the BOROUGH e ut of tne 

1. Of all crim " ( Ss : Court may take ped to a fil 
cognizable under th ntroversy exceeds, ex-' final decree granting or denying | SOUTH RIVERNipe applicati 
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right of a mr law re t I ) j ire 1 before t pt sought, @ 
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tent to give it, and 1 le the : appeal from 

Circulars on Request 7 ‘ the 
for compensatior il AI yf 0 1€ 
yr deat ft | ) ‘ i A I ts LEA pals No } 
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Sigs order . injunction 
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the statutd 
. the fact 
its final de 





the parties; 
vided security 








for such material 















t involving#—ftinued from Page 2) important that this basis should appear ag might be sold: and that she ie 
. ner decree oin the « ment - ~ ; 

Stions pres —— of a state law or the actic f state;INm no way guaranteed pgainst 

e jurisdic two such judges to Officials under that law. 51 the accordingly award > 

e jyurisdict w jJucg It is clear that the remedy theft. He accordingly awarded the 


in hearing and deter- . ‘ ; ‘ fund her 
“3 for the refusal of a district judge ~U"¢ ae nar. 

















es not the application for the se an "The -ancied a 
—" ae t to assemble a three judge court; Meld: The decision of the Cour’ 
single ry anc rmanent in- or . low WAS er ne S 3row was 
° > # = is a petition for mandamus} 9©/OW Was erroneous. Brown wa 
Z t e has no power - Pa : ; o tmrke } atalattiiil cil Bilao 
asia d ag ge ) 2ddressed to the Supreme Courts: jnot a party to the contract be 
> hearing alone to dismiss the bill ; a bee Sear eee Pe : 
as Th ial A and the Court “has been alert/'ween the parties. The Metal 
injunctj pe merits.. e initial question . . , , pal " he was t} 
jun Sap ; i and ready to define, and when, | ©O™P4 not sh was ue 
ct is sdiction, however, does not : iepositor 
ki 7 : : a need be, to protect, rights arising | ——— 
aking sg passed upon by three © 9ec » 1 s t 
, 4 se 7 t : li under Section 266 A “680 € nad wa 
c , to S 0 ; < 1e@ ar a- » Iw raahle 7 
duty to S Notice of the a yplica If a single judge acts when a properly « irgeable Vith Lneé 
for a temporary restraining | : iat value f th a wevsien 
, a “th court of three judges should have / Value ol le stolen goods, TI 
a ~~ St be giver he pos nrovician “Onithar rn 
ige 3, Ce wale we a ite been convened and was not, no! Provision eitne indé vVrittel 
so U a = 7 appeal lies to the Supreme Court Contract, or otherwise include 
< specific c shown S Be , —_ Ba) aa 
v. Railroad a a by or to the circuit court of ap-/(ll goods of the Western Com 
F 2d 4 vit or by the verified bill ° ii i. ae ree ; 
— 7 peals.»4 As there is no remedy by/|P&@ny for which the metal com- 
_~ immediate and irreparable ; * es ERY A : 
— as appeal, the Supreme Court may) Pany 1s obligate iy A 
will result to the applicant ' sianide a oN eT 
‘ issue a writ of mandamus to Such obligation exists here. On: 
e notice can be served and } i i . = . . ¢ 
: vacate the order or decree entered hose goods ha\ een converted 
om All ProlMerine had.45 yc ; ; —e : +} a" ; oy -4a 
by the district judge and direct i ve tne sue ll 
1¢ Taxes My proceedings brought in ~- anti , ? en r} - é . 
> : him to CQ.23 o ‘tss5ulmpsi ortreasor ma 
New Jerse urts subsequent to the ; ‘ ‘ ‘ 
f his aid two other judges for the 4 ¢ or é A I 
nce Of a temporary re- ; : ; 
; ° hearing and determination of the ired, De treater is Naving pur 
ming order in the Federal - , a ai a 
O00 ; . application for an interlocutory chased le goods without stipu- 
io not affect the power ee ; I lat : ge 
. = injJunction.55 f three Judges act (tatior ) » price, and theref 
> uty of the Federal court to: JU"“ : ie Mekas 5 ; , 
> UO . in a case to which Section 266 lable as ) ids sold and 
p to a final determin 


ation ‘ ' ‘ 
f F : is not properly applicable, an livered. Moore v. Richardsor R 
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The Treasury may not kill the Jersey will address a meeting of } 

aanin + lays the golden egg, the Essex County Lawyers’ So- | 

— /<« & wee iin « © ciety to be held tonight at ene. 
= Down Town Club, Newnrl 3 

good 1 across the country.” will not give formal speeches, but 
SAMUEL J. RICH will discuss problems in federal 


‘ark 


|was decided to postpone commit 


ing; February 27. 


idered; the 


on February 14, that he wou 
submit to State Commissioner qp™! Tespect 


not leg 


Labor, Jchn J. Toohey, Jr., tart 
results of an investigation intggeat contrac 
solicitation of compensation cas" Munzing 
by lawyers payment of 
a ale of the 
HUDSON COUNTY ratter of fi 
The Bar Association of Hudsomp’™ due, & 


after 
ontract for 
It appear 
n equity | 
0 in the f 
f it be cor 
t was 

ideration, 

0 trifling 
e value < 
make the | 
le. 


County will hold its regular meetqgmtil 
ing on Thursday evening, Febru 
ary 20, at the Carteret Club @ 
Jersey City. As guest spea! 
John W. McGeehan Jr., of Nev 
address the associatio# 
practice of the law o 


will 
the 









association has announced 
that it will publish a monthl¥ 
bulletin to each of its members 





Marshall Van Winkle, Dougal 
Herr, and Thomas J, Stanton 
the Advisory Masters sitting @ 
Hudson County, will be the gues 
honor at the annual dinne 
the North Hudson Lawyers 
Club, to be held at Nelson’s Tow! 
House, Union City, Thursday, 
February 27. 


1eS 


of 


or 


Member 
| Office 
#381 Fourth 
MONMOUTH COUNTY M 


A special meeting was held at 
the Garfield Grant Hotel, Long 
Branch, on February 14, to dis 
cuss tl proposal to crea 
another common pleas judge 
Mcnmouth County, increasing 
jurisdiction of civil district c 
or the of two cri! 
district courts as a means 


1e 


creation 









LOE 







the Common Pleas calendar. 
Because of the small attendance a ME. 
due to the inclement weather, i 0 ME 





149 BRC 






tee reports until the regular mee® 





Te 
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, Decree for defendant. 


a 


Recent Opinions ®4** & BANKING—Reorgan- 


ization—Status of Withdrawing 
Depositor Receiving Treasurer's 
Check. 
New Jersey Court of Errors pnd 
Appeals 
Orifice v 


January 31, 


Elizaweth Trust 


1936. 


On appeal from Supreme Court 
Affirmed. 
Edward R. McGlynn. for appel- 
lant 
Abe P. Friedman and Morris 
Spritzer, for respondent. 
Case, J 
Plaintiff was a depositor in a 
account in the defendant 
ompany., He received | 
er’s check for $2,300, and 
the check was given 
charged this withdrawal 
in plaintiff's deposit book, re- 
duced the deposit on its own 


books, and increased its treasury 


account accordingly. 


f th rhe 
of the check to 


After delivery 
plaintiff but before 
the bank 

Commissioner of 


presentment 
f payment, 
rected 

Banking 


— +h 
pOTIE we 


or was dl- 


by the 
Insurance to 


deposits. It 


pnd post- 
payment of 
pay the 

the bank 
under P. L 
4116 The plan 


refi to check. 


ised 
» Thereafter was re- 
1933, ch 
reorganization 
provided to 
be paid in cash, and the balance 
be the bank 
ferred Plaintiff 

half amount of his 

pind for the balance. 


organized 
of 
for 50°; 


of deposits 


+ 


to paid by 
stock. 
the 


sues 


in pre- 


received 
check 

The 
above facts de- 


set as 


a 
or 
Mur Continued from Page 3) 
id L : < re 
ought ; In 1935, defendant became 
d as asjetisfied with the arrangeme 
ot guilty toem the chil . 
elf un Mem He has not i 
- alled for in the agreement 
pmpiainants, ther fi d 
r ye Co@h.ir bill for specific perform- 
ued é f the contract to convey 
k by habeas corpus the 
. ae tu yf the child 
sna Held: As the ‘ of the 
Gawin Although t ses in- 
remar I ynerwise Jussett Vv 
- 52 A. 1110; Ex 
_— schner, 111 A. 737; and 
r Hoines, 112 A. 613 
spe eig yf authorit n this 
their that “euatedy of — 
rose Fe persot e+ . ? 
wig tl ind that h s no general 
e Jur ow to dispose of t 
prove g 101 r. A parent canr r con- 
lay, F a alienate the 2 to the 
t, Mr. J ntrol of his children. An agree- 
nkes ent between a pare and a 
mM and gird person, by wh the former 
ul & pnounces custody, is not bind- 
Wood g upon the parent.”’ Mayne \v 
Jury imiaawin, 6 N. J. Eq. 554; Albert 
 candie@l perry, 14 N. J. Eq. 478 
did egel v. Hutchinson, 91 N. J 
onsider WB, 325; In re Judge, 91 N. J 
to 9. 395; Ex Parte Pfahler, 102 
—— J. Eq. 161. There being no 
il aputation that the father is un- 
t to have the child's istod) 
is awarded to him 
As to the bill for specific per- 
Mrmance: The rule is clear that 


ml contracts founded 
row mom, i. ste att 
aluable consideration will 


pecifically ‘While a 


upon 
De 


enforced 


oluntary settleemnt in trust re- 

alated “yapains executory, equity will not 
nary demforce it but will consider it a 
; ullity." Igndon v. Hulton, 50 
at 7-20mN. J. Eq. 500, 508. Of the con- 


iderations expressed in the agree- 











were up 


‘fense, and on motions were 


strucl; out as frivolous. 

Held: The answer was prop- 
erly stricken. The statutes au- 
thorizing the commissioner to 
suspend and reorganize banks 


provide respectively that he may 
postpone the payment of deposits, 
and that, upon reorganization, the 


claims of depositors or other 
creditors which under. existing 
laws are entitled to full and 
immediate payment, despite, the 


restrictive operation are excluded 
from the application of the re- 
organization statute. 

Upon the giving of the check 
and its charge aaginst plaintiff's 
account, he ceased to be a de- 
positor to the extent of the check 
and the bank owed him the 
money, “not as m depository to a 


depositor....but as a maker to 
a payee.” Such claim is one 
within the exception of the re- 
organization statute as entitled: 


to full and immediate payment. 
Affirmed. 





HUSBAND AND WIFE—Separ- 
ation Agreement—Enforcement 
of Maintenance Provisions. 


SPECIFIC PERFORMANCE 


Chairmagment. only the mutual promises 
- reportqg™d concessions may be con- 
he woulfidered; the “love and affection” 
sioner q@gnd respect for testator’s wishes 
Jr. tate not legal consideration. By 
tion in@gat contract, executed in 1933, 
ion cas@meit. Munzing agreed to defer the 
ayment of the note until the 
ale of the real estate. As a 
yy matter of fact, the note was not 
- Hucdsommlien due, and did not fall due 
lar meetammtil after the date set by the 
, Febrog@fontract for the conveyance. 
Club inf It appeared that defendant had 
speaker” equity of approximately $5,- 
of New@00 in the property. So that, even 
sociationg@f it be considered that the con- 
law tract was supported by a con- 
ideration, “the considemtion is 
ino 9 trifling in comparison with’ 
mon e value of the property as to 
1en make the transaction unfair and 
Mequitable. In neither case may 
Dougal@ecific performance be decreed. 






Reich v. Reich, 83 N. 
— 





J. Eq. 448.” 
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Separate Maintenance Agree- 


ment. 


New Jersey Court of Errors and 
Appeals 


| Aiosa v. Aiosa 


January 31, 1936. 


' 
{On appeal from Chancery. Re- 
| versed. 


j 
| 


Mendelsohn & Mendelsohn, for 
appellant. 
|Henry Marelli, 

|Donges, J. 

The parties, husband and 
|separated and agreed in writing 
|that they would live apart and 
ithat the husband would pay the 
| wife eight dollars weekly for her | 
; support, He failed to do so and 
|she ffled a bill to compel him to | 
ray her the amount due. The 
|\Court of Chancery decreed for: 
complainant. 

Held: The decree was erroneous 
{The bill, was framed on_ the, 


for respondent. 


wife, ! 


| 
| 
| 
; 


|Fast & Fast, for c ymplainant. 


, theory of specific performances, , 
and the decree orders the per- | 
formance of the contract. No/| 
evidence was taken as to the 
wife’s needs or the husband's 
ability to pay. 

Alimony arises from existing 
or pre-existing marital status, pnd 


is not 


controlled by the rules of 


specific performance of contracts. 

Apfelbaum v. Apfelbaum, 111 N. 

J. Eq. 529; Second National Bank 
Cevire, 116 N. J. Eq. 101. 


Reversed 


BANKS & BANKING—Closing 
Account of 
able Notice—Mulice—Refusal to 


Depositor—Reason- 


Honor Checks. 


Ne Jersey Court of Errors and 
A} 1 

Armbruster v. National Bank of 
Westfield 

January 3 1936 

On appeal from Supreme Court 
Reversed 


Francis A Gordon, yy respona 
ent 
Plaintiff had an account in the 


nt bank. While he was on 


lefendar 

a trip to Washington, the bank 
1iled a letter to his residence 
losing his account, refusing a 

leposit of $500. which he had 


sent from Washington and enclos- 





ing jp. draft for the balance of his 
acco The letter suggested he 
cGeposit cash to cover outstand- 
ing checks, Holders of checks 
outstanding presented them and 
they were returned marked “no 
account.” Plaintiff sued, and we. 
nonsuited 

Held: The nonsuit was error 


‘A bank is not required to keep 


a customer's account (7 C. J 


——— 





(3) A stripping of the donor Jefferson Trust Co. v. Hoboken 
of all ownership of and dominion Trust Co., 107 N. J. Eq. 310; 
over the subject matter of the | In re Farrell, 110 N. J. Eq. 260; 
gift, at least to the extent prac- | Taylor v. O'Connor, 66 N. J. Eq. 
ticable or possible, considering the | 262; Reeves v. Reeves, 102 N. J. 
nature OF+~be thing given. Eq. 437; Trenton 

Johnson v. Savings Investment | Trust Co. (not yet reported) and 


on. ; 
Thatcher vy, 


& Trust Co., 110 N. J. Eq. 547.) Travers v. Reid ‘not yet report- 

See also Swaye v. Huntington, 82, ea officially; see digest in this 

N. J. Eq. 127,“%affd. 88 N. J. issue). 

Eq. 335; Besson v, Stevens, 94 | Bill dismissed. 

N. J. Eq. 549; Jones v. Westcott, | - — 

8 N. J. M. R. 312. | TRUSTS — Bank Accounts — Ef- 
But complairgnt contends that | fect of Statute. 

the Building and Loan Act, para-" Equity—Jurisdiction to  Deter- 

graph 50 (Rev. 1925, P. 25) ; 

changes the old rule, insofar as mine itle to Bank Accounts, 

building and loan shares are con- In Chancery of New Jersey 

Travers v. Reid 


cerned. This statute provides: 

February 6, 1936, 

Motion to Strike Bill, Denied. 

Meyer M. Semel, for complainant. 

Abraham A Hermyin, for defend- 
ant 

Berry, V. C 


“Whenever any shares 
association 
heretofore been issued or shall 


in any ( 
such shal! hyve Jn 


hereafter be 
son in trust for 


issued to any 


per- 


inother, and 





no other o1 notice of 
the existence terms of the In 1929, Christopher’ Reid 
trust shall have been given in °Pened a bank account in his 
ting to such association, the OW? Name In August, 1933, at 
trust shall be presumed to have his request, the title of the ac- 
been created by act of the count was changed to Chris- 
trustee alone pa in the event topher Reid, in trust -for Joseph 
the death of the trustee. the Jennings.” Reid died in 1934; up 
pemour jue on said shares. or) *° shortly before the time of his 
T part thereof. together with “eath, he made deposits and with- 
the profits, earnings or interest drawals. The complainant claims 
thereon, shall be the sole prop- the fund as executrix pnd resid- 
erty of the person for whose "@"ry legatee of Reid; defendant 


1 lai 3 lit o “dig * 
the share: issued, Claims it guardian of Joseph 


ind may be paid to such person Jennings 


Held: Chancery has jurisdiction 


if of the age of sixteen years 

and upwards, or to the guar- to determine the ownership of a 
lian of such person if under bank account, where there are 
the age of sixteen years, ana ©Mflicting claims. Nicklas v. 
any amount due on shares held Parker, 69 N. J. Eq. 743, affd. 


by jt minor may in like manner 





be paid to such minor if of (Continued on Page 7, Col. 1) 
the age of sixteen years.’ 
However similar legislation = nes 











touching bank accounts has been sy 
628), but it may close out aM ‘held not to accomplish either a Florida Consultant 
account only on reasonable notice, —_— 20SEN ISE | 
pane : » Bose cen poanveny gift inter vivos or by will, where 39 BROADWAY, NEW YORK 
36 App. D. C. 159. A customer proof of the necessary elements |} Miami ities Lene Maleteieal 
is entitled to an opportunity to|for such gifts, aside from the ]||!' — yg Po Pin om pray 
protect his credit by making statute itself, was not produced = Available to Lawyers Only. a 
other arrangements Therefore - - 
the rule of reasonable notice. An! . HARRY —_ 
action lies against a bank for the | ]} . | 
wrongful refusal to honor checks. y Former Deputy Commissioner, lcccrappenedl Bureau 
Morse on Banks & Banking, sec. Specializing in  Workmen’s Compensation Cases 
458. An unjustified refusal of pay- mas ; 
ment of a check is a slur upon, RAYMOND COMMERCE BLDG. MARKET 
credit and repute in the business | { ‘EWARK, N. J. 2-7692 J 











world.” 








Upon the facts a jury question 
the 


was presented, both as to 
reasonableness of notice and 
existence of malice, which is an | 


essential ingredient of the action. 


Reversed. 


MEYER M. SEMEL 
Specializing as Counsel in State and Federal 
Workmen’s Compensation Practice 
60 PARK PLACE, NEWARK, N. J. MArket 2-6194 
BROAD ST. BANK BLDG., TRENTON, N. J. TRenton 6748 





TRUSTS — Building and Loan 
Shares—Creation of—Effect of 





Statute. 


In Chancery of New Jersey 


Zimmerman v. Nauhauser 
February 10, 1936. 
On Bill, Decree for defendant. 


BRAND & BERNSTEIN 


270 BROADWAY, NEW YORK 
Barclay 7-0886 


Specializing as counsel in negligence” Cases 








Howard Isherwood, for defendant 
Berry, V. C. 


The bill seeks to establish a 
trust in paid up building and loan 
shares, the certificate of which 
was issued to “Isadore Nauhaus- 
er, in trust for Bertha Nau- 
hauser.” Possession of the cer- 
tificate itself was retained by 
Isadore and during his life he 
retained dominion gnd control 


over it, as appears by application 
to withdraw during his life. 
Held: The legal requirements of 
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a voluntary declaration of trust 
are the same as those of a gift 


inter vivos. Nicklas v. Parker, 
69 N. J. Eq. 743, affd. 71 N. J. 
Eq. 777; In re Coyle’s Estate 9, 
N. J. M. R. 158, 

The necesspry elements of a 
gift inter vivos are: 

(1- A donative intent on the 


part of the donor; 
An actual delivery of the 
subject matter of the gift; and 


(2) 
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Case Comment 


£ {Continued from fede 1) 











an prgument belongs 
room. The law cannot 

With the axiom of 
the exception of 
immunity accorded to possessors 
we can with some show of 
cut out a set of following 


in a class- 


be budged. 
due care 


special 


logic 


rules, 


the Restatement on Torts Sec- 
tions 380-386, that will circum- 
scribe the liabilities to others, of 


Members of a possessor’s house- 
hold, licensees acting on his be- 
half, other licensees and tres- 
passers. With these rules, the 
cases on their facts line up preity 


though they most frequently 
ur 


well, 


in their rejsoning seem aware 


herein made 
that the 


liability t 


distinctions 

Can we not 
immunities from 
passers and licensees gra 


say Same¢ 


o tres- 


ted the 


possessor for the beneficial use 
of the property should be granted 
the members of ‘is family and 
indeed his guests and domestic 
servants? The New Jersey law 
goes at least as far js to grant 
this immunity to a husband, a 
member of the household of his 
wife who was in possession ol! 
the premises. Sohn v. Katz, 112 
N. J. L. 106, 169 A. 838 (E. & 
A, 1933). 

Certainly we can say that these 
same immunities should be grant- 
ed a licensee or other person 
who performs an act or erects 
a structure on the premises on 
behalf of the possessor thereof 
Friedrpn v. Snare & Triest Co 
71 N. J. L. 605, 61 A. 401 (E 


& <A. 1904), Jansen Jersey 


City, 61 N. J, L. 243, 39 A. 1025 
(E. & A. 1897), Fisher v. Mine- 
gaux, 73 N. J. L. 424, 63 A. 902 
(S. Ct. 1906), Dettmering v 


English, 64 N. J. L. 16, 44 A 


855 (S. Ct. 1899), Travisano v 
Stefanelli, 84 N. J. L. 767, 87 A 
434 (E. & A. 1913) and cf 
Malatesta v. Atlantic City R. R 
Co., 88 N. J. L. 207, 96 A, 54 
(E. & A. 1915). The only case 
fournd squarely to the contrary is 
Barnet v. Atlantic City Elec, Co., 
87 N. J. L. 29. 83 A. 108 (Se.Ct. 
1915) where a dangerous con- 
dition of wiring was created and 
mypintained by defendant electric 
company on premises possessed 


by another, such creation and 


maintenance being for the latter's 
benefit. The court held that the 
electric company did not stand 


in the position of a possessor and 


was liable for lack of reasonable 
care to the licensee. In Duel v 
Mansfield Plumbing Co., 86 N 
J. L. 582, 92 A. 367 (EF. & A 
1914), the defendant wis laying 
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a sewer connection and 
leaned a large flagstone close to 
the path that led from the front 


gate to the porch. The flagstone 
fell and injured licensee on the 
premises. It does not appear 
whether the defendant was act- 


ing on behalf of the possessor or 
not. The defencrnt was held to 
a duty of due care to the licensee 
If he were acting on behalf of 
the possessor, the cast s con- 
trary to the above, If ¢ vere 
not so acting, the is fits 
with those cited the follow- 

paragraph 

Where a licensee is not ting 
yn behalf of the owner, then he 
owe a ity of! U ire to all 
whom fne yuld ant pate ight 
come on the ‘pind egardless f 
whether they are trespassers, li- 
censees or what not. Her again 
the cases fit the principle with- 
out always announ t. Guin 
v. Del. & Atl. Tel. Co., 72 N. J 
L. 276, 62 A. 412 (E. & A. 1905 
Kelly v. Bergen County Gas Co 
74 N. J. L. 604, 67 A. 21 (E 
& A, 1906), Coyne Pen! R 
R. Co., 87 N. J. L. 257, 93 A 
595 (FE. & A. 1914 Valenti 
Blessington, 96 N. J. L. 498, 115 
A. 377 (E. & A. 1921), Smith v 
Claude Neon Lights Ir 110 N 
J. L. 326, 164 A 23 (E. & A 
1932) sarbero Pellegrino, 108 
N. J. L. 156, 156 A. 765 (FE. & 
A. 1931 

Suppose a contractor is cre- 
ated a condition or erected 
structure on the land on be put 
of the possessor knowing it to 
be dangerous and his work has 
been 1 epted by the possessor 
In such a case he _ should be 
liable to others for his negligence 
like the manufacturer of an auto 
mobile who puts it upon the 
market knowing it to be danger- 


ous. For a case of an automobile 
see Heckel v. Ford Motor Co 
101 N. J. L. 385, 128 A, 242 (E 
& A. 1925). The principle has 
been applied to ‘and. Connick v 
John Craig, Inc., 107 N. J. L 
375, 153 A. 631 (E. & A. 1930) 
On the other hand the application 
of the principle to conditions 
aused by contractors on land ‘ 
has been denied when the con- 
dition caused is negligent but not 
dangerous—an automobile dis- 


tinction. Lydecker v. Freeholders 





of Passaic, 91 N. J. L. 622, 103 
A. 251 (FE. & A. 1917). In the 
case of a contractor who erects 
a structure upon the land, ou: 
Court of Errors bas narrowly held 
in a clear dictum that the con- 
tractor is no longer liable after 
the work has been accepted by 
the possessor of the land. Smith 
v. Claude Neon Lights, In 110 
N. J. L. 326, 164 A. 423 E. & 
A. 1932). 

Finally under the above men- 
tioned principle that the : 
ficial user of land necessitates 
great privileges to the possessor 
and corresponding _eaceasayes upon 
trespassers, trespasser is held 
liable for bodily harm caused to 
the possessor regardless of he 
fact that the trespasser is sing 
due care, indeed regardless of t 
fact that he had th st < 
ntentions o ev relieved that 
he was not trespassing. Mo 
( nden & Trent Railw Co 
74N. J. I {98 5 A 9 i 
& A 106 Perhaps w ex 
en is. so 7s to h 1 ft reg. 

' 


hdd | 


passer “absolutely” liable 
injuries to the members of the 
possessor’s household, Slingerland 
v. Gillespie, 70, N. J. L, 720, 59 
A. 162 E. & A. 1904). However 
under the above mentioned axiom 
a trespasser has certainly a duty 
sonable id no other 
trespassers 
were 


care ‘tan 
other 
have 
the land. Meyer 
J. L. 533, 65 A 
1906). Qupere 
trespassers 


of rea 
toward 
should 

be 


duty) 


who he known 


likely to on 
Benton, 74 N 
1023 (BE. & A 
whether we will hold 
to persons accing 
the By 


r desire narrow 


n behalf possessor 


¢ 


reason of to 


Ou 
immunities ac- 
and the penal- 
upon trespassers 
the Resta 


trespasser duty 


the extraordinary 
yrded possessors 
we 


hat 


out- 


imposed 
tement t 
to all 


household 


Re- 


agree with 





side of the possessors 


ly that « 


f due 


ment Section 351 


state 


Current Decisions 


(Continued from Page 1) 


disposition of attached 


inds These lands herefore 
ould not be sold free of the lien 
f the plaintiff in attachment 
However, in Bainbridge vs. Allen 
0 N. J, E. at page 362, it 


ld 
attachment 


not 


that “a 


which 


judgment 


is he 
in the defend- 
does appear in person or 
enforcible only 

property levied 
attachment, This 
wholly in 
fic property 
attachment 
gen- 


by attorne is 


the 
the 


rem 


ipon 


ipon under 





ment, therefore, is 


nst the 


speci 
levied upon the 
and not 
judgment 
property 
wheresoever found.” 
There no 
the attachment 
Lillie Senseman, 
by attorney. 
property so 
is entitled to take 
amount of his 
attachment pro- 
the payment of 
the decedent. 
which inten- 


in 
in personam, a 
to be 


of the 


from 
ant 


made 
any defend 


was ippearance in 
the 


either 


suit by de- 
fendant 
person or 
As to the 
this petitioner 
therefrom the 
judgment in the 
eedings prior to 
any other debts 
The attachment 
ded to give an advantage to cred- 
who avail themselves of it 
would be an empty writing, if its 
defeated simply 
the debtor. W 
a debtor 


In 
seized 


of 
act 
itors 
provisions were 
the death of 
regard to his 
contemplation 
d of 


1 in 


itl 


Dy 
creditors, 
of 


lands 


law, dies 
The lien 
attaching 


proceed- 


in 
seize his 
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MORTGAGE FORECLOSURE— 
Opening Confirmation of Sale 
—Time for 

EQUITY PLEADING — Vacating 
Decrees—Time for—Distinction 
Between Final and _ Interlocu- 
tary Decrees. 

In Chancery of New Jersey 

Fidelity Union Trust Company v. 
Petchesky 

February 6, 1935. 

On motion to dismiss petition to 

open order of confirmation ot 


Sale. Denied. 





I nde 


|Fast & Fast, for petitioners. 
|Hood, Lafferty & Campbell, 


Recent Opinions 


1 
m1 N. J. Eq. 777; McCullough v. me oe af merignge 


Forrest, 84 N. J. Eq. 101; Jeffer- 
son Trust Company v. Hoboken 
Trust Company, 107 N. J. Eq 
310: Johnson v. fpvings Invest- 
t and Trust Company, 107 N 
Sq. 547; In re Farrell, 110 
J. Eq. 260; Long Brancl 
nking Company v. Winter, 112 
Eq. 218; Hudson Trust Com- 
any v. Holt, 115 N. J. Eq. 34 
court’s jurisdiction can also 
upported on the theory that 
present controversy concerns 
administration of a decedent's 
ate 1 Maddock’s Chancery 
Practice 466; 1 Story’s Equity 


sae ‘that the defendant 


Complainants moved 


is clear that prior to ths 
adoption of Chapter Oo, P. L 
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facts of the instant case there 
was no valid declaration of trust 


present. (See digest of Zimmer- 
man v. Nauhauser, this issue.) 
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is not a final 

that a petition to reopen it must 
be filed within forty days, except 
in cases of newly discovered evi- 
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| denied, The facts set forth in the; Febrrpry 6, 1936, 


petition meet’ the test set forth Bill to set aside chattel mort- 
in Young v. Weber, 117 N. J.} : 
Eq. 242. They also contain 
allegations of the sickness jind 
death of petitioner's decedent. 


These allegations set forth 
special equity. 
Motion to dismiss denied. 


MORTGAGE DEFICIENCY—Ex- 
tension to Grantee Who As- 
sumes Payment—Effect of— 
Conveyance to Representative 


for Complainant. 
In Chancery of New Jersey 


Dated August 21, 1934. Filed 


February 4. 1936 
Datz v. Barry 


On bill to foreclose. Dismissed 


to defendants. the Barrys. 


‘ 
Hudspeth & Harris, for complain- 





Insley, Vreeland and Decker, for 


defendants 


Egan, V. C. 


Complainants sold property to 
defendants, William and Margaret 
parry and took back a mortgage. 
The Barrys conveyed to Ksienip 
Onufrow, subject to that mort- 
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gage. The purchase price 
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e from Onufrow to Fuller: 


an under the circumstances 
eauity considers the debt satis- 


ed: therefore, since the debt is 

regarded as being satisfied, there 
is no exi wig mortgage to fore- 
lose. Mann v. Bigsby, 113 N. J 
Eq. 434, 167 Atl. 202.” 


Bill dismissed as to defendants 
the Barrys. 


CHATTEL MORTGAGES — Affi- 
davit—Necessity for Stating 
Agency—True Consideration. 

In Chancery of New Jersey 


Moore v. Preiss Trading Corpo- | 
motien to dismiss must still be ration 


Beery & Adiman, 
Lewis, V. C. 
This suit questions’ the validity 
of a chattel mortgage, 
davit to which reads: 
“Elias Preiss of Preiss Trading 
Corporation, the mortgagee in the 
foregoing 


statement that he was 


(Continued on Page 8, Col. 


gage. Decree for complainant. 
Herman Herbert Singer, for com- 


plainant. 


day made by the mortgagee to 
the mortgagor, total $5,000.00. 
“Deponent further says that 
there is due and to beome 
on said mortgage the sum 
$5,000.00 and 00/100 cents, 
sides lawful interest thereon from 
the 18th day of December, 1933. 
Elias Preiss.” 


Held: The mortgage is void 


cause the affidavit does not dis- 
close the agency of the afiiant 
Watson v. Rowley, 63 N. J. 
195; Mitschele-Baer, Inc., v. Liv- 
ingstone Sand Co., 108 N, J. 
286. Although it is held that 
where the affidavit states it 
made by an executive office 
corporation, that is sufficient, 
(American Soda Fountain Co. 
Stolzenbach, 75 N. J. L 

here there was no recital that 
affiant wis an officer and 


corporation 
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